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[1]

Michael S. Duffield appeals the sentencing order imposed by the trial court
after a jury determined he was guilty of incest, a Class B felony. We affirm.
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[2]

In 2016, J.D. disclosed that, in 2001, her uncle, Duffield, had sexual intercourse
with her on several occasions. She was fifteen years old at the time. J.D. first
told her parents and then told law enforcement.

[3]

The State charged Duffield with one count of incest, a Class B felony. A jury
determined Duffield was guilty. On January 4, 2018, the trial court sentenced
Duffield to fifteen years, with the final two years of the sentence suspended to
probation. The court also ordered Duffield to participate in sex offender
treatment. The court further directed him to pay restitution for J.D.’s
counseling and forbade him to contact her.

[4]

In addition, the court ordered Duffield to pay: (1) a $500 sex assault victim’s
fee; (2) a $100 child abuse prevention fee; and (3) court costs, all to be paid
within thirty days. The court informed Duffield that failure to timely pay the
fees and costs would result in the imposition of late payment fees but that “the
defendant, if indigent, shall not be incarcerated for failure to pay fines and
costs.” Appellant’s App. Vol. 2, p. 18. The court further imposed a fine of
$10,000 but suspended it. Finally, the court appointed counsel to represent
Duffield on appeal. This appeal followed.

[5]

1

Duffield does not contest his conviction or his fifteen-year sentence. Instead,
he claims the trial court improperly imposed a late fee for nonpayment of fees

1

To the contrary, Duffield concedes: “[s]ufficient evidence exists to support the conviction, and the trial
court did not abuse its discretion in sentencing Duffield.” Appellant’s Br. p. 4, n 1.
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and costs. Sentencing decisions include decisions to impose fees and costs.
Johnson v. State, 27 N.E.3d 793 (Ind. Ct. App. 2015). A trial court’s sentencing
decisions are reviewed under an abuse of discretion standard. Id. An abuse of
discretion occurs when the sentencing decision is clearly against the logic and
effect of the facts and circumstances before the court, or the reasonable,
probable and actual deductions to be drawn therefrom. Coleman v. State, 61
N.E.3d 390 (Ind. Ct. App. 2016).
[6]

Indiana Code section 33-37-5-22 (2013) provides, in relevant part: (1) if a
defendant is convicted of a crime; and (2) the court imposes court costs, fees, or
fines; and (3) the defendant has not been determined to be indigent; and (4) the
2

court is governed by a local rule that imposes a late payment fee; and (5) the
defendant fails to timely pay the costs, fees, or fines; then (6) the clerk of courts
“shall” collect a late payment fee of twenty-five dollars. “[A] court may
suspend a late payment fee if the court finds that the defendant has
demonstrated good cause for failure to make a timely payment of court costs, a
fine, or a civil penalty.” Id.
[7]

In this case, the trial court’s final judgment ordered Duffield to pay fees and
court costs within thirty days or he would be subject to late payment fees. The
State correctly notes the record does not indicate that Duffield failed to meet the

2

Neither party directs us to a local rule, but Elkhart County Circuit and Superior Courts Local Rule 2
appears to meet the criteria of Indiana Code section 33-37-5-22 because it imposes a $25.00 late fee for failure
to timely pay costs, fines, and penalties.
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payment deadline. In the absence of proof that the late payment fee has
actually been assessed, Duffield has not suffered any harm from the trial court’s
order.
[8]

Duffield further argues that the court’s mere statement that he could be required
to pay late fees is an abuse of discretion because he is indigent. We disagree.
The trial court appointed counsel to represent Duffield on appeal, but while a
trial court’s appointment of counsel for a defendant implies a finding of
indigency, the appointment of counsel is not conclusive as to the defendant’s
inability to pay costs. Briscoe v. State, 783 N.E.2d 790 (Ind. Ct. App. 2003).

[9]

Further, although a trial court has an affirmative duty to conduct an indigency
hearing at some point if it imposes fines or costs as part of a defendant’s
sentence, id., “[a] trial court acts within its authority when it chooses to wait
and see if a defendant can pay probation fees before it finds the defendant
indigent.” Johnson v. State, 27 N.E.3d at 795. At sentencing, Duffield told the
court he had a truck that he might be able to sell for “six, seven hundred
dollars.” Tr. Vol. III, p. 111.

[10]

We conclude the trial court did not abuse its discretion in stating that Duffield
would be subject to late payment fees for failure to timely pay court costs and
fees. We expect that if the clerk seeks to impose late payment fees on Duffield,
the court will make an indigency determination and will further allow Duffield
an opportunity to otherwise demonstrate good cause for failure to make timely
payment per Indiana Code section 33-37-5-22.
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[11]

For the reasons stated above, we affirm the judgment of the trial court.

[12]

Affirmed.

[13]

Baker, J., and Riley, J., concur.
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